What is a partner's "outside" basis in a partnership interest after making a §721 contribution?
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What is the partnership's basis in property contributed?
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What is the tax effect for a partnership or its partners when property is contributed in exchange for a partnership interest?
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What are the exceptions for non recognition of gain/loss on property transfer to a partnership
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What about the character of the property in the hands of the partnership when it subsequently disposes of that property?

( Capital asset, §1231 property, Ordinary income property
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What are separately stated items?




How does the partnership determine how much taxable income to allocate to each partner?
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Why are special allocation made regarding contributed property?
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What is the tax effect of the partnership making distributions?
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What is recourse vs. non-recourse liability?


[image: image6]
How does the definition of a limited vs general partner affect this?
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What happens if a basis is already $0 and there are additional partnership losses to deduct?
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How is the at-risk limitation different then §704(d) basis limitation?
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What is considered passive income?
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What would you recommend to a taxpayer with suspended passive losses from their partnership investment?
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Are there any restrictions on transactions between a partnership and its controlling partners as there are for Corporations under §267?


[image: image16]
What is a Guaranteed payment?
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§ 723 Basis of property contributed to partnership.


�


The basis of property contributed to a partnership by a partner shall be the adjusted basis of such property to the contributing partner at the time of the contribution increased by the amount (if any) of gain recognized under section 721(b) to the contributing partner at such time. 





§ 723 Basis of property contributed to partnership.


�


The basis of property contributed to a partnership by a partner shall be the adjusted basis of such property to the contributing partner at the time of the contribution increased by the amount (if any) of gain recognized under section 721(b) to the contributing partner at such time. 





§ 724 Character of gain or loss on contributed unrealized receivables, inventory items, and capital loss property.


�


(a) Contributions of unrealized receivables. �In the case of any property which— 


(1) was contributed to the partnership by a partner, and 


(2) was an unrealized receivable in the hands of such partner immediately before such contribution, 


�any gain or loss recognized by the partnership on the disposition of such property shall be treated as ordinary income or ordinary loss, as the case may be. 


(b) Contributions of inventory items. �In the case of any property which— 


(1) was contributed to the partnership by a partner, and 


(2) was an inventory item in the hands of such partner immediately before such contribution, 


�any gain or loss recognized by the partnership on the disposition of such property during the 5-year period beginning on the date of such contribution shall be treated as ordinary income or ordinary loss, as the case may be. 


(c) Contributions of capital loss property. �In the case of any property which— 


(1) was contributed by a partner to the partnership, and 


(2) was a capital asset in the hands of such partner immediately before such contribution, 


�any loss recognized by the partnership on the disposition of such property during the 5-year period beginning on the date of such contribution shall be treated as a loss from the sale of a capital asset to the extent that, immediately before such contribution, the adjusted basis of such property in the hands of the partner exceeded the fair market value of such property.





§ 702 Income and credits of partner.


�


(a) General rule. �In determining his income tax, each partner shall take into account separately his distributive share of the partnership's— 


(1) gains and losses from sales or exchanges of capital assets held for not more than 1 year, 


(2) gains and losses from sales or exchanges of capital assets held for more than 1 year, 


(3) gains and losses from sales or exchanges of property described in section 1231 (relating to certain property used in a trade or business and involuntary conversions), 


(4) charitable contributions (as defined in section 170(c) ), 


(5) dividends with respect to which section 1(h)(11) or part VIII of subchapter B applies, 


(6) taxes, described in section 901 , paid or accrued to foreign countries and to possessions of the United States, 


(7) other items of income, gain, loss, deduction, or credit, to the extent provided by regulations prescribed by the Secretary, and 


(8) taxable income or loss, exclusive of items requiring separate computation under other paragraphs of this subsection. 


(b) Character of items constituting distributive share. �The character of any item of income, gain, loss, deduction, or credit included in a partner's distributive share under paragraphs (1) through (7) of subsection (a) shall be determined as if such item were realized directly from the source from which realized by the partnership, or incurred in the same manner as incurred by the partnership. 





§ 704 Partner's distributive share.


�


(a) Effect of partnership agreement. �A partner's distributive share of income, gain, loss, deduction, or credit shall, except as otherwise provided in this chapter, be determined by the partnership agreement. 


(b) Determination of distributive share. �A partner's distributive share of income, gain, loss, deduction, or credit (or item thereof) shall be determined in accordance with the partner's interest in the partnership (determined by taking into account all facts and circumstances), if— 


(1) the partnership agreement does not provide as to the partner's distributive share of income, gain, loss, deduction, or credit (or item thereof), or 


(2) the allocation to a partner under the agreement of income, gain, loss, deduction, or credit (or item thereof) does not have substantial economic effect. 


 





§704(c) Contributed property. 


(1) In general. �Under regulations prescribed by the Secretary— 


(A) income, gain, loss, and deduction with respect to property contributed to the partnership by a partner shall be shared among the partners so as to take account of the variation between the basis of the property to the partnership and its fair market value at the time of contribution.





§ 731 Extent of recognition of gain or loss on distribution.


�


(a) Partners. �In the case of a distribution by a partnership to a partner— 


(1) gain shall not be recognized to such partner, except to the extent that any money distributed exceeds the adjusted basis of such partner's interest in the partnership immediately before the distribution, and 


(2) loss shall not be recognized to such partner, except that upon a distribution in liquidation of a partner's interest in a partnership where no property other than that described in subparagraph (A) or (B) is distributed to such partner, loss shall be recognized to the extent of the excess of the adjusted basis of such partner's interest in the partnership over the sum of— 


(A) any money distributed, and 


(B) the basis to the distributee, as determined under section 732 , of any unrealized receivables (as defined in section 751(c) ) and inventory (as defined in section 751(d) ). 


�Any gain or loss recognized under this subsection shall be considered as gain or loss from the sale or exchange of the partnership interest of the distributee partner. 





Reg § 1.752-1. Treatment of partnership liabilities. 


(a) Definitions. For purposes of section 752, the following definitions apply: 


(1) Recourse liability defined. A partnership liability is a recourse liability to the extent that any partner or related person bears the economic risk of loss set forth under § 1.752-2. 


(2) Nonrecourse liability defined. A partnership liability is a nonrecourse liability to the extent that no partner or related person bears economic risk of loss for that liability under §1.752-2. 





§ 705 Determination of basis of partner's interest.


�


(a) General rule. �The adjusted basis of a partner's interest in a partnership shall, except as provided in subsection (b) , be the basis of such interest determined under section 722 (relating to contributions to a partnership) or section 742 (relating to transfers of partnership interests)— 


(1) increased by the sum of his distributive share for the taxable year and prior taxable years of— 


(A) taxable income of the partnership as determined under section 703(a) , 


(B) income of the partnership exempt from tax under this title, and 


(C) the excess of the deductions for depletion over the basis of the property subject to depletion; 


(2) decreased (but not below zero) by distributions by the partnership as provided in section 733 and by the sum of his distributive share for the taxable year and prior taxable years of— 


(A) losses of the partnership, and 


(B) expenditures of the partnership not deductible in computing its taxable income and not properly chargeable to capital account; and 


(3) decreased (but not below zero) by the amount of the partner's deduction for depletion for any partnership oil and gas property to the extent such deduction does not exceed the proportionate share of the adjusted basis of such property allocated to such partner under section 613A(c)(7)(D) . 





§704(d) Limitation on allowance of losses. �A partner's distributive share of partnership loss (including capital loss) shall be allowed only to the extent of the adjusted basis of such partner's interest in the partnership at the end of the partnership year in which such loss occurred. Any excess of such loss over such basis shall be allowed as a deduction at the end of the partnership year in which such excess is repaid to the partnership. 





§465(a) Limitation to amount at risk. 


(1) In general. �In the case of— 


(A) an individual, and 


(B) a C corporation with respect to which the stock ownership requirement of paragraph (2) of section 542(a) is met, 


�engaged in an activity to which this section applies, any loss from such activity for the taxable year shall be allowed only to the extent of the aggregate amount with respect to which the taxpayer is at risk (within the meaning of subsection (b) ) for such activity at the close of the taxable year. 


�





§465(b) Amounts considered at risk. 


(1) In general. �For purposes of this section , a taxpayer shall be considered at risk for an activity with respect to amounts including— 


(A) the amount of money and the adjusted basis of other property contributed by the taxpayer to the activity, and 


(B) amounts borrowed with respect to such activity (as determined under paragraph (2) ). 


(2) Borrowed amounts. �For purposes of this section , a taxpayer shall be considered at risk with respect to amounts borrowed for use in an activity to the extent that he— 


(A) is personally liable for the repayment of such amounts, or 


(B) has pledged property, other than property used in such activity, as security for such borrowed amount (to the extent of the net fair market value of the taxpayer's interest in such property). 


No property shall be taken into account as security if such property is directly or indirectly financed by indebtedness which is secured by property described in paragraph (1) . 





§465(b)(4) Exception. �Notwithstanding any other provision of this section , a taxpayer shall not be considered at risk with respect to amounts protected against loss through nonrecourse financing, guarantees, stop loss agreements, or other similar arrangements. 





§465(b)(6) Qualified nonrecourse financing treated as amount at risk. �For purposes of this section — 


(A) In general. Notwithstanding any other provision of this subsection, in the case of an activity of holding real property, a taxpayer shall be considered at risk with respect to the taxpayer's share of any qualified nonrecourse financing which is secured by real property used in such activity. 


(B) Qualified nonrecourse financing. For purposes of this paragraph, the term “qualified nonrecourse financing” means any financing— 


(i) which is borrowed by the taxpayer with respect to the activity of holding real property, 


(ii) which is borrowed by the taxpayer from a qualified person or represents a loan from any Federal, State, or local government or instrumentality thereof, or is guaranteed by any Federal, State, or local government, 


(iii) except to the extent provided in regulations, with respect to which no person is personally liable for repayment, and 


(iv) which is not convertible debt. 


(C) Special rule for partnerships. In the case of a partnership, a partner's share of any qualified nonrecourse financing of such partnership shall be determined on the basis of the partner's share of liabilities of such partnership incurred in connection with such financing (within the meaning of section 752 ). 





§469(c) Passive activity defined. �For purposes of this section — 


(1) In general. �The term “passive activity” means any activity— 


(A) which involves the conduct of any trade or business, and 


(B) in which the taxpayer does not materially participate. 


(2) Passive activity includes any rental activity. �Except as provided in paragraph (7) , the term “passive activity” includes any rental activity. 





§469(h) Material participation defined. �For purposes of this section — 


(1) In general. �A taxpayer shall be treated as materially participating in an activity only if the taxpayer is involved in the operations of the activity on a basis which is— 


(A) regular, 


(B) continuous, and 


(C) substantial. 





§469(g) Dispositions of entire interest in passive activity. �If during the taxable year a taxpayer disposes of his entire interest in any passive activity (or former passive activity), the following rules shall apply: 


(1) Fully taxable transaction. 


(A) In general. If all gain or loss realized on such disposition is recognized, the excess of— 


(i) any loss from such activity for such taxable year (determined after the application of subsection (b) ), over 


(ii) any net income or gain for such taxable year from all other passive activities (determined after the application of subsection (b) ), 


shall be treated as a loss which is not from a passive activity. 





707(b)(1) Certain sales or exchanges of property with respect to controlled partnerships. 


(1) Losses disallowed. �No deduction shall be allowed in respect of losses from sales or exchanges of property (other than an interest in the partnership), directly or indirectly, between— 


(A) a partnership and a person owning, directly or indirectly, more than 50 percent of the capital interest, or the profits interest, in such partnership, or 


(B) two partnerships in which the same persons own, directly or indirectly, more than 50 percent of the capital interests or profits interests. 


�In the case of a subsequent sale or exchange by a transferee described in this paragraph, section 267(d) shall be applicable as if the loss were disallowed under section 267(a)(1) . For purposes of section 267(a)(2) , partnerships described in subparagraph (B) of this paragraph shall be treated as persons specified in section 267(b) . 


(2) Gains treated as ordinary income. �In the case of a sale or exchange, directly or indirectly, of property, which in the hands of the transferee, is property other than a capital asset as defined in section 1221 — 


(A) between a partnership and a person owning, directly or indirectly, more than 50 percent of the capital interest, or profits interest, in such partnership, or 


(B) between two partnerships in which the same persons own, directly or indirectly, more than 50 percent of the capital interest or profits interests, any gain recognized shall be considered as ordinary income. 





§707(c) Guaranteed payments. �To the extent determined without regard to the income of the partnership, payments to a partner for services or the use of capital shall be considered as made to one who is not a member of the partnership, but only for the purposes of section 61(a) (relating to gross income) and, subject to section 263 , for purposes of section 162(a) (relating to trade or business expenses). 





§ 721(a) General Rule.


�


No gain or loss shall be recognized to a partnership or to any of its partners in the case of a contribution of property to the partnership in exchange for an interest in the partnership. 





§707(2) Treatment of payments to partners for property or services. �Under regulations prescribed by the Secretary— 


(A) Treatment of certain services and transfers of property. If— 


(i) a partner performs services for a partnership or transfers property to a partnership, 


(ii) there is a related direct or indirect allocation and distribution to such partner, and 


(iii) the performance of such services (or such transfer) and the allocation and distribution, when viewed together, are properly characterized as a transaction occurring between the partnership and a partner acting other than in his capacity as a member of the partnership, 


such allocation and distribution shall be treated as a transaction described in paragraph (1) . 


(B) Treatment of certain property transfers. If— 


(i) there is a direct or indirect transfer of money or other property by a partner to a partnership, 


(ii) there is a related direct or indirect transfer of money or other property by the partnership to such partner (or another partner), and 


(iii) the transfers described in clauses (i) and (ii) , when viewed together, are properly characterized as a sale or exchange of property, 


such transfers shall be treated either as a transaction described in paragraph (1) or as a transaction between 2 or more partners acting other than in their capacity as members of the partnership. 





§752(a) Increase in partner's liabilities. �Any increase in a partner's share of the liabilities of a partnership, or any increase in a partner's individual liabilities by reason of the assumption by such partner of partnership liabilities, shall be considered as a contribution of money by such partner to the partnership. 


(b) Decrease in partner's liabilities. �Any decrease in a partner's share of the liabilities of a partnership, or any decrease in a partner's individual liabilities by reason of the assumption by the partnership of such individual liabilities, shall be considered as a distribution of money to the partner by the partnership. 


.
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